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I. 

Constitutional Authority 

Article V, Section 16, Florida Constitution, provides the constitutional authority for the 

clerk of the court/county comptroller: 

There shall be in each county a clerk of the circuit court who shall be selected 

pursuant to the provisions of Article VIII section 1.  Notwithstanding any other 

provision of the constitution, the duties of the clerk of the circuit court may be 

divided by special or general law between two officers, one serving as clerk of 

court and one serving as ex officio clerk of the board of county commissioners, 

auditor, recorder and custodian of all county funds. there may be a clerk of the 

county court if authorized by general or special law. 

Likewise, Article VIII, Section 1(d), Florida Constitution, further provides that where not 

otherwise provided by county charter or special law, the clerk of the circuit court shall be the “ex 

officio clerk of the board of county commissioners, auditor, recorder and custodian of all county 

funds.”  Art. VIII, § 1(d), Fla. Const. 

II. 

Duties of Clerk are Statutory 

As reflected above, the Clerk of the Circuit Court and County Comptroller are 

constitutional officers.  The clerk's authority is derived entirely from constitutional provisions, 

from statutes, and from court rules.1  The Clerk wears two hats: (i) as clerk of the court and (ii) 

as ex officio clerk of the board of county commissioners, auditor, recorder, and custodian of all 

county funds. 

The statutes impose upon the clerks certain mandatory functions.  For instance, Chapter 

28, Florida Statutes, provides the clerk shall act as the clerk and accountant of the board of 

county commissioners, shall keep the minutes and accounts and perform such other duties as 

                                                 
1  See Frankenmuth Mut. Ins. Co. v. Magaha, 769 So. 2d 1012, 1019 (Fla. 2000). 
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provided by law; shall have the custody of the seal and affix the same to any paper or instrument 

as required by law.2  The clerk is to keep all papers filed in the clerk’s office with the utmost care 

and security.3  The clerk is to keep a progress docket4.  The clerk is to be the county recorder, 

recording applicable instruments in the Official Records books and keep an index of the same.5 

III. 

Prohibited Acts of Clerks 

In addition to prescribing specific duties and obligations, the statutes also prohibit the 

clerk from doing certain things because of his position as clerk of the court. 

A. Improper expenditure of fees, service charges, court costs, and fines.  The use of 

filing fees, service charges, court costs, or fines to is limited to those functions expressly 

authorized by law or court rule.  Those functions must include6: 

1. Case maintenance 

2. Records management 

3. Court preparation and attendance 

4. Processing the assignment, reopening, and reassignment of cases 

5. Processing of appeals 

6. Collection and distribution of fines, fees, service charges, and court costs 

7. Processing of bond forfeiture payments 

8. Payment of jurors and witnesses 

9. Data collection and reporting 

10. Processing of jurors 

11. Determinations of indigent status 

12. Reasonable administrative support costs to enable the clerk to carry out the court 

related functions 

Clerks are specifically prohibited from using filing fees, service charges, court costs, and 

fines to pay for (i) the performance of functions not required by statute or court rule, (ii) 

                                                 
2  § 28.12, Fla. Stat. 

3  § 28.13, Fla. Stat. 

4  § 28.211, Fla. Stat. 

5  § 28.222, Fla. Stat.. 

6  § 28.35(4)(a), Fla. Stat. 
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functions assigned by administrative orders which are not required for the clerk to perform the 

functions listed above, (iii) enhanced levels of service which are not required for the clerk to 

perform the functions noted above, or (iv) functions identified as local requirements in law or 

local optional programs.7  Court clerks are prohibited from using fees, service charges, court 

costs, and fines in excess of the maximum budget amounts established in section 28.36(5), 

Florida Statutes.   

Because the amendment to the Constitution and the enabling statutes enacted specify for 

what costs the filing fees, service charges, court costs, or fines collected can be used, any use of 

the filing fees, service charges, court costs, or fines for other than the permitted costs would 

constitute malfeasance or misfeasance and subject the clerk to suspension and removal as 

discussed in section VI below. 

B. Taking Additional Employment.  Court clerks and their full-time deputies are 

prohibited by statute from engaging in the practice of law in Florida while holding the office of 

clerk or deputy clerk.8  Pursuant to Article II, Section 5 of the Florida Constitution, clerks may 

not hold another office of emolument under any foreign government, or civil office of 

emolument under the United States or any other state. 9  However, a deputy clerk may hold an 

elected position without violating this constitutional provision.  Op. Atty. Gen. 2011-05.  Yhe 

fact that a clerk for one court is also constituted the clerk of another court is not unlawful.  Such 

a provision is merely an imposition of extra duties by the legislature.10 

                                                 
7  § 28.35(4)(b), Fla. Stat. 

8 § 454.18, Fla. Stat.  An attorney may be a deputy clerk of the circuit court but he is forbidden to practice law in 

this state while he is acting as a deputy. Op. Atty. Gen. 073-140;  Branch v. State, 128 So. 487 (Fla. 1930). 

9 Art. II, § 5, Fla. Const. (1968). 

10 Flood v. State, 129 So. 861 (Fla. 1930). 
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C. Speculation in County Warrants or Certificates.  Any clerk or deputy clerk who 

buys up at a discount, or in any manner, directly or indirectly, speculates in jurors' or witnesses' 

certificates or in any warrants drawn upon the county treasury for the payment of money out of 

any public fund is guilty of a misdemeanor and shall be removed from office.11 

D. Political Activities.  No clerk shall use his official authority to exert influence for 

the purpose of interfering with an election, or a nomination to office, or coercion or influencing 

another person's vote or affecting the result of the vote. The clerk may not, directly or indirectly, 

coerce or attempt to coerce, command, or advise any other officer or employee to pay, lend or 

contribute money, kickback any sum of money, or anything else of value to any party, 

committee, organization or person for political purposes.12  

The clerk as a public officer is not precluded from becoming a candidate for, and actively 

campaigning for, any elective office in the state during off duty hours. The clerk retains the right 

to vote as he chooses and to express opinions on all political subjects and candidates.13 

E. Nepotism.  A public official may not appoint, employ, promote or advance, or 

advocate for appointment, promotion or advancement, in or to a position in the agency over 

which he exercises jurisdiction or control, any individual who is a relative of the public official. 

An individual appointed, employed, promoted or advanced in violation of this provision is not 

entitled to pay.  In the event of emergencies resulting from natural disasters or similar unforeseen 

                                                 
11 § 839.04, Fla. Stat. 

12 § 104.31(1), Fla. Stat. 

13 § 104.31(3), Fla. Stat. 
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events or circumstances, individuals whose employment would otherwise be prohibited may be 

authorized for temporary employment.14 

F. Other Actions Constituting Misdemeanors.  An officer who willfully charges, 

receives, or collects any greater fees or services than entitled to by law is guilty of a 

misdemeanor.15  If the clerk neglects or refuses to keep a record book of the costs which he 

charges, he is guilty of a misdemeanor.16 

The clerk may not falsify records in his possession17 or withhold records of the office 

from his successor.18 

Fraudulent drawing of a jury,19 taking insufficient bail,20 or willfully failing to perform 

his duty under the criminal procedure law results in conviction of a misdemeanor.21 

                                                 
14 § 112.3135, Fla. Stat.. "Relative" with respect to a public official means an individual who is related to the 

public official as father, mother, son, daughter, brother, sister, uncle, aunt, first cousin, nephew, niece husband, 

wife, father-in-law, mother-in-law, son-in-law, daughter-in-law, brother-in-law, sister-in-law, stepfather, 

stepmother, stepson, stepdaughter, stepbrother, stepsister, half brother or half sister.  A "public official" as 

defined in this section may not appoint or employ a relative as also defined in this section to a position in the 

agency in which he or she is serving or over which he or she exercises jurisdiction or control, notwithstanding 

the fact that the relative has passed a civil service examination and is on the civil service eligible list for 

appointment or employment. Op. Atty. Gen. 074-370.  The temporary employment of a relative as a substitute 

employee during the time regular employee is on vacation or sick leave is violative of this section.  Since the 

circumstances do not constitute natural disasters or similar unforeseen events, a relative so employed is 

prohibited by statute from receiving compensation for services performed during such employment.  Op. Atty. 

Gen. 073-444. 

15 § 839.11, Fla. Stat.  

16 § 839.12, Fla. Stat. 

17 § 839.13, Fla. Stat. 

18 § 839.14, Fla. Stat.  An outgoing clerk of the circuit court must turn over to his successor the deposit books and 

check books kept by him as an office account, though such records, are not required by statute to be kept. Op. 

Atty. Gen. 051- 85. 

19  §839.16, Fla. Stat. 

20 § 839.23, Fla. Stat.  Where surety company, organized under laws of Florida requiring posting of $75,000 bonds 

with the Insurance Commissioner, tendered a supersedeas bond in form required by law or on appeal of one 

convicted of a felony, action of clerk of court in declining to approve a bond for $10,000 on ground that clerk 

had doubt of surety's financial ability and ability to produce principal and because of past dealings clerk had no 

confidence in the surety, was unauthorized as in conflict with and in derogation of sections 648.01 et. seq., 
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A clerk may not corruptly influence voting in this state.22  

The misuse of confidential information to acquire a pecuniary interest in any property, 

transaction or enterprise or gain a benefit which may be affected by such information, to 

speculate or wager on the basis of such confidential information, or aiding another to do any of 

the foregoing is a misdemeanor of the first degree.23 

IV. 

Standard of Conduct 

A. Generally.  In addition to the acts specifically prohibited by statute, the Clerk of 

the Circuit Court and County Comptroller holds office under one of their county's most stringent 

public officer standards of conduct.  Generally Legislative policy proclaims that it is essential to 

the proper conduct and operation of government that public officials be independent and 

impartial and that public office not be used for private gain other than remuneration provided by 

law. In order to protect against any conflicts of interest24, the Legislature has established 

standards for the conduct of candidates for office, elected officials and government employees.25 

B. Legislative Intent.  It was the intent of the Legislature to design the law against 

conflict of interest in a manner which would not unreasonably or unnecessarily impede the 

recruitment and retention of qualified public officials. Clerks and other public officials should 

not be denied the opportunity to acquire and retain private economic interests except when 

                                                                                                                                                             
648.02, 648.03, 648.04, 903.14, 903.34 (2), 903.35.  State ex rel. Pan Am Sur. Co. v. Limpus, 41 So. 2d 164 

(Fla. 1949). 

21  §839.24, Fla. Stat. 

22 § 104.061, Fla. Stat.; § 104.045, Fla. Stat.  

23  § 839.26, Fla. Stat. 

24 "Conflict" or "conflict of interest" is defined as a situation in which regard for the private interest tends to lead 

to disregard of a public duty or interest. §112.312(8), Fla. Stat. 

25 § 112.313, Fla. Stat. 
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conflicts with the Clerk's responsibility to the public cannot be avoided.26  In order to effectuate 

this policy, no public officer acting in his official capacity may, directly or indirectly, for his own 

agency purchase, rent or lease any realty, goods or services from any business entity of which he, 

his spouse or child is an officer, partner, director or proprietor, or in which the officer, his 

spouse, or child or any combination of them has a material interest.27 

C. Renting, leasing, selling realty.  The clerk is also prohibited from renting, leasing 

or selling any realty, goods or services to his own agency in a private capacity.28 

In 1996 the Ethics Commission fined a clerk $5,000 for his improper involvement in a 

land transfer transaction.  The clerk auctioned real property pursuant to a foreclosure sale, 

obtaining a bid of $4,000 to pay a judgment of approximately $3,500.  To aid his son to obtain 

title to the property, the clerk advanced funds to the foreclosure defendant to allow the 

foreclosure defendant to redeem the property, and thereafter convey the property to a third 

person to hold in trust for the clerk’s son (there was a debt owed to a credit company by the son 

and the property was held by a third person to protect it from a potential judgment against the 

son in favor of the credit company; the son subsequently paid the credit company debt and took 

title to the realty).29 

D. Conflicting Gifts.  No public officer or employee of any agency or candidate for 

nomination or election may solicit or accept anything of value, including a gift, loan, reward, 

                                                 
26 § 112.311, Fla. Stat. 

27 § 112.313(3), Fla. Stat.  "Material interest" is defined as direct or indirect ownership of five percent (5%) or 

more of the total assets or capital stock of any business entity. § 112.312(15), Fla. Stat 

28 Id.  "Agency" means any state, regional, county, local or municipal government entity of this state, whether 

executive, judicial or legislative, and any department, division, bureau, commission or political subdivision of 

this state, and any public school, community college or state university.  §112.312(2), Fla. Stat. 

29 Tallahassee Democrat, December 10, 1996, Section B, Page 1. 
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promise of future employment, favor or service that is based upon any understanding that the 

vote, official action or judgment of the public officer or candidate would be influenced thereby.30 

E. Prohibited Receipt of Gifts.  The clerk of the court is deemed to be a “reporting 

individual” as defined in Section 112.3148(2)(d), Florida Statutes.31  As a reporting individual, 

the clerk is prohibited from soliciting any gift from a political committee or committee of 

continuous existence or from a lobbyist who lobbies the reporting individual’s agency where 

such gift is for the personal benefit of the clerk, a procurement employee, another reporting 

individual or procurement employee or any immediate family member of a reporting individual 

or procurement employee, except for gifts from a relative.32  Further, the clerk, as a reporting 

individual, is prohibited from knowingly accepting, directly or indirectly, a gift from a political 

action committee or committee of continuous existence or lobbyist if the clerk knows or 

reasonably believes that the gift has a value in excess of $100.33  Further, the clerk must report 

on a calendar quarter basis all gifts which he believes to be in excess of $100 in value, except for 

certain enumerated gifts, such as gifts from relatives, gifts prohibited by Section 112.313(4), 

Florida Statutes, and gifts otherwise required to be disclosed.34 

F. Unauthorized Compensation.  A public officer, his spouse, or his minor child is 

prohibited from accepting any compensation, payment or thing of value when the officer knows, 

                                                 
30 § 1l2.3l3(2), Fla. Stat. 

31 A reporting individual is any individual who is required by law, pursuant to Section 8, Article II of the Florida 

Constitution or Section 112.3145, Florida Statutes, to file a financial disclosure. 

32  § 112.3148(1), Fla. Stat. 

33 § 112.3148(3), (4), Fla. Stat. 

34 § 112.3148(8)(a), Fla. Stat. 



 

9 

or with the exercise of reasonable care should know, that it was given to influence a vote or other 

action in which the officer was expected to participate in his official capacity.35   

G. Conflicting Employment or Contractual Relationship.  A public officer is 

precluded from holding any employment or contractual relationship with any business entity or 

agency which is subject to the regulation of, or doing business with the agency of which he is an 

officer. Organizations and their officers who enter into or negotiate a collective bargaining 

contract with any political subdivision of the state, when acting in their official capacity, are 

excluded from this prohibition. The public official is also precluded from holding any 

employment or contractual relationship that will create a continuing or frequently recurring 

conflict between his private interests and the performance of his public duties or that would 

impede the full and faithful discharge of his public duties.36 

H. Misuse of Public Position.  A public officer may not corruptly use or attempt to 

use his position or any property or resource within his trust, or perform his duties, to secure a 

special privilege, benefit, or exemption for himself or others.37 

I. Disclosure or Use of Certain Information.  The clerk is prohibited from disclosing 

or using information not available to members of the general public gained by reason of his 

                                                 
35 § 112.313(4), Fla. Stat. 

36 § 112.313(7), Fla. Stat.  Business entity is defined as any corporation, partnership, limited partnership, 

proprietorship, firm, enterprise, franchise, association, self-employed individual or trust, whether fictitiously 

named or not, doing business in the State of Florida.  §112.312(5), Fla. Stat.  Section 112.313 was amended by 

Laws, 1975, because the former section requiring officers or specified employees of state agencies or other 

political subdivisions to file a sworn statement disclosing any interest which the individual had in any entity 

which was subject to regulation of, or had substantial business commitments with such governmental unit, was 

found unconstitutionally vague as failing to provide when the individual was required to file a statement.  State 

v. Dinsmore, 308 So. 2d (Fla. 1975). 

37  § 112.313(6), Fla. Stat. 
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official position for his personal gain or benefit or for the personal gain or benefit of any other 

person or business entity.38 

J. Financial Disclosure.  The clerk of the court is a “local officer” as that term is 

defined in Section 112.3145(1)(a), Florida Statutes.39  Therefore, the clerk must file a statement 

of financial interests no later than July 1 of each year.40V. 

Statutory Penalties 

V. 

Statutory Penalties 

A. Possible Punishments.  A clerk who violates any provision of the Code of Ethics, 

or violates any standard of conduct imposed by statute may be punished by one or more of the 

following:41 

1. Impeachment; 

2. Removal from office; 

3. Suspension from office; 

4. Public censure and reprimand; 

5. Forfeiture of no more than one-third salary per month for no more than twelve 

(12) months; 

6. A civil penalty not to exceed ten thousand dollars ($10,000.00) 

7. Restitution of any pecuniary benefits received because of the violation committed.  

In addition, the officer must face any criminal penalty involved.   

B. Candidate Disqualification; Censure, Etc.  A candidate may be disqualified from 

being on the ballot, censured, reprimanded or assessed a penalty if he fails to file any disclosures 

required by statute.42 

                                                 
38 § 112.313(8), Fla. Stat. 

39 A “local officer “ includes every person who is elected to office in any political subdivision of the state, and 

every person who is appointed to fill a vacancy for an unexpired term in such an elective office.  § 

112.3145(1)(a)1., Fla. Stat. 

40 § 112.3145(2)(b), Fla. Stat. 

41 § 112.317, Fla. Stat. 
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C. Mandatory Civil Action.  Where the Commission on Ethics finds a violation and 

recommends a civil penalty or restitution penalty, the Attorney General must bring a civil action 

to recover the penalty.43  In addition, any violation by a public officer of the standards imposed 

shall constitute malfeasance, misfeasance or neglect of duty in office.44 

D. Suspension.  The Governor may suspend a clerk for malfeasance, for misfeasance, 

for nonfeasance, or neglect of duty in office, for the commission of any felony, for drunkenness, 

for incompetence, or for permanent inability to perform his official duties.45 

The act of the Governor in suspending a clerk becomes effective immediately but he 

cannot be removed without the consent of the Senate.46  If the Senate refuses to remove the 

suspended clerk the clerk is reinstated and resumes the duties of his office, and the Senate may 

direct the repayment of the clerk’s attorney’s fees and costs. 47  Before the clerk may be expelled 

or discharged from office he is entitled to notice and a hearing, as due process of law requires.48 

E. Specific Grounds for Suspension or Removal.  Malfeasance as grounds for 

suspension of a clerk refers to evil conduct or illegal deed, the performance of an act by the clerk 

in his official capacity which is wholly illegal and wrongful.49  Misfeasance refers to the 

                                                                                                                                                             
42 § 112.317(1)(c), Fla. Stat.  The Secretary of State has the responsibility to determine whether an intentional 

violation has occurred based upon all the evidence, but the Secretary of State should give great weight to the 

findings of the Commission on Ethics and should not disregard the findings of the Commission in the absence 

of compelling evidence to the contrary. Op. Atty. Gen. 074-251. 

43 § 112.317(2), Fla. Stat. 

44 § 112.317(4), Fla. Stat.  See, Art. IV, § 7, Fla. Const. (1968). 

45 Art. IV, § 7(a), Fla. Const. (1968); see also Hand v. McDonald, 18 So. 2d 16 (Fla. 1944); In re Advisory 

Opinion to Governor, 213 So. 2d 716 (Fla. 1968) 

46 Art. IV, § 7(b). Fla. Const. (1968). 

47 § 112.44, Fla. Stat.  

48 § 112.47, Fla. Stat.; Fair v. Kirk, 317 F.Supp. 12 (N.D. Fla. 1970), aff’d., 401 U.S. 928, (1975).   See § 112.43, 

Fla. Stat., for procedure for prosecution of suspension before Senate. 

49 State ex rel. Hardie v. Coleman, 155 So. 129 (Fla. 1934). 
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performance by the clerk, in his official capacity, of a legal act in an improper or illegal 

manner.50  Nonfeasance refers to neglect or refusal, without sufficient excuse, to do that which it 

is the clerk's legal duty to do.51  Neglect of duty refers to failure or neglect of a clerk to do and 

perform some duty imposed by virtue of his office or required by law.52  Commission of a felony 

as ground for suspension of the clerk comprehends any crime punishable by death or 

imprisonment in state prison.53 

VI. 

Civil and Criminal Liabilities and Remedies of the Clerk and Comptroller 

A. Generally.  As a public ministerial officer, the clerk of the court is answerable in a 

civil action for any act of negligence or misconduct in office whereby damage results to the 

complaining party.54  Mandamus lies to compel him to perform legal duties which have been 

given him by law.   

B. Acts in Excess of Authority.  A clerk may subject himself to personal civil 

liability where he acts outside the scope of dues set forth by constitution, statute or rules of court.  

Where the clerk exceeds the power conferred on him by law, he cannot shelter himself by the 

defense that the damage was caused by an act done or omitted under color of office and not 

personally.55 

C. Nonfeasance.  A public officer who knowingly or negligently fails or refuses to 

do a ministerial act, that the law or legal authority absolutely requires him to do, may be 

                                                 
50 Id. 

51 Id. 

52 Id. 

53 Id. 

54 Ward v. Fountain, 122 So. 2d 209 (Fla. 1st DCA 1960). 

55 First National Bank v. Filer, 145 So. 204 (Fla. 1933). 
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compelled to respond in damages to one to whom performance was owing, to the extent of the 

injury proximately caused by the nonperformance.    

D. Negligence.  A public officer is answerable to private persons who sustain special 

damage resulting from the negligent performance of his imperative or ministerial duties,56 unless 

the wrong done is a violation of a duty that he owes solely to the public.  This principal was 

firmly established by the Florida Supreme Court in Florida National Bank v. Filer, 145 So. 204 

(Fla. 1933) wherein it was held that: 

[I]t is well settled that, where the law imposes upon a public officer the 

performance of ministerial duties in which a private individual has a special and 

direct interest, the officer will become liable to such individual for any injury 

which he may proximately sustain in consequence of the failure or neglect of the 

officer either to perform the duty at all, or to perform it properly. In such a case 

the officer is liable as well for nonfeasance as for misfeasance or malfeasance. 

Such an issue of existence of legal duty of care is the threshold question that precedes any 

analysis of sovereign immunity.  Glenney v. Forman, 936 So. 2d 660 (Fla. 4th DCA 2006).  

Based upon the this principal of law, in the case of Pent v. Forest Hills Holding Corp., 5 So.2d 

873 (Fla. 1942), the Supreme Court held that a Clerk of the Circuit Court who allowed 

redemption of tax certificates for less than the amount required by statute to redeem them would 

be personally liable to the purchaser of such certificates. The Court discarded the traditional 

arguments of sovereign immunity by finding that the duty of the Clerk in such a situation was 

not to the public at large but to the purchaser of the certificates. Interestingly, the Court found 

such liability to rest with the former clerk, who had been in office at the time of the wrongdoing, 

and not the clerk who was in office at the time of the lawsuit.   

The Supreme Court again followed its holding in Filer, supra, in Modlin v. Miami Beach 

First National Bank, 201 So.2d 70 (Fla. 1967), when the court reconfirmed that the fundamental 

                                                 
56 Modlin v. Miami Beach First National Bank, 201 So. 2d 70 (Fla. 1967). 
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element of actionable negligence against a public officer is the existence of a duty owed by the 

officer to the injured party or an individual rather than a duty owed to the public generally.   

E. Mandamus.  Mandamus will lie to compel the court clerk to perform a duty which 

has been imposed on him by law.57  However, questions pertaining to the construction or 

constitutionality of a statute should be decided in a direct attack thereon, and not in a collateral 

proceeding in mandamus against the clerk.58 

F. Criminal Liability.  Aside from furnishing grounds for disqualifications from 

holding office and for suspension from office, various offenses of the clerk are held, by specific 

statutory provisions, to be felonies or misdemeanors for which an officer may be criminally 

prosecuted. Neither the suspension nor the removal from office relieves the officer from 

indictment for any misdemeanor in office,59 however, a public officer cannot be prosecuted for a 

violation of a criminal statute committed in the performance of his duty as an officer.60 

VII. 

Deputies - Assistants 

A. Deputies.  A deputy is a person appointed as the substitute of another and 

empowered to act for him in his name and behalf in all matters in which the principal may act.  A 

                                                 
57 Mandamus was held to be available to compel the clerk's office to account to the proper parties for unused 

portions of deposits.  State ex rel. DeHoff v. Butts, 175 So. 240 (Fla. 1937); State ex ref. Howarth v. Jordan, 

140 So. 908 (Fla. 1932); Musmacher v. McDonough, 969 So. 2d 101 (Fla. 1st DCA 2007) (mandamus 

appropriate to require court to accept petition for filing). 

58 The proper construction and constitutionality of a statute authorizing constructive service of process on 

corporations failing to comply with the law by designating an officer or place of business for service of process 

should not be determined by the Supreme Court in a collateral mandamus proceeding against the clerk.  

Newport v. Culbreath, 160 So. 340 (Fla. 1935). 

59 If a public official were convicted of common law offense of nonfeasance, under statute providing in part that 

common law of England in relation to crime shall be of full force in the state, defendant would be subject to 

penalty provision of statute pertaining to punishment of common law offense. State v. Egan, 287 So. 2d 1 (Fla. 

1937).  §§775.01, 775.02, Fla. Stat. 

60 King v. State, 104 So.2d 730 (Fla. 1957).  
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deputy is an officer rather than an employer. The deputy is removable at the pleasure of the 

principal and his authority ceases at the latter's death or disqualification.61 

B. Assistants.  An assistant or employee is not the equivalent of a deputy.  He is one 

who aids, helps or assists a principal but does not act as a substitute or official delegate for the 

principal.  The primary responsibilities of an assistant or employee are clerical in nature.62 

C. Power to Appoint.  The clerk of the circuit or county court may appoint one or 

more deputies to assist in performance of his duties.63  An attorney may be a deputy clerk of the 

circuit court but he is forbidden from practicing law in this state while he serves in this 

capacity.64  However, a deputy clerk is not prohibited from holding an elected office.  Op. Atty. 

Gen. 2011-05. 

D. Power of Deputy.  The deputy may exercise all powers of any nature which are 

vested in the clerk except the power to appoint other deputies.65  However, deputy county court 

clerks may be appointed for the sole purpose of issuing arrest warrants for violations of chapter 

316 or county or municipal ordinances, and such deputies shall have and exercise only those 

powers required to achieve that limited purpose.66  Ministerial duties may be performed by a 

                                                 
61 Blackburn v. Brorein, 70 So. 2d 293 (Fla. 1954); Murphy v. Mack, 358 So. 2d 822 (Fla. 1978); Szell v. Lamar, 

414 So. 2d 276 (5th DCA 1982); Brevard County v. Miller, 452 So. 2d 1104 (5th DCA 1984). 

62 See 63C Am. Jur., Public Officers and Employees, § 277. 

63 §§28.06, Fla. Stat; 34.032(1), Fla. Stat. (clerks may appoint deputy clerks with the concurrence of the chief 

circuit judge for county courts). 

64 Op. Atty. Gen. 073-140. 

65 § 28.06, Fla. Stat.; McKinnon v. McCollum, 6 Fla. 376 (Fla. 1855); Willingham v. State, 21 Fla. 761 (Fla. 

1886); Blackburn v. Brorein, 70 So.2d 293 (Fla. 1954). 

66  § 34.032(2), Fla. Stat. 
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regularly appointed deputy clerk in his own name. However, the better practice is to perform all 

official acts in the name of the clerk.67 

E. Liability for Acts of Deputy.  The clerk is liable for any act or failure of his 

deputy done by virtue of office which may cause injury to a party dealing with the office, just as 

if the clerk had performed the act himself.68  

VIII. 

Payment of Judgments Against a Public Officer 

Prior to 1979 case law in Florida provided little support to allow for the use of public 

funds to satisfy judgments or settlements of claims against a public officer for his wrongdoings 

in office. In 1979 Section 111.071, Florida Statutes was enacted, and now provides the necessary 

statutory authority for such payments as follows:   

111.071 Payment of judgments or settlements against certain public officers 

or employees.--  

(1) Any county, municipality, political subdivision, or agency of the state which 

has been excluded from participation in the Insurance Risk Management Trust 

Fund is authorized to expend available funds to pay:  

(a) Any final judgment, including damages, costs, and attorney's fees, 

arising from a complaint for damages or injury suffered as a result of any 

act or omission of action of any officer, employee, or agent in a civil or 

civil rights lawsuit described in s. 11.07.  If the civil action arises under s. 

768.28 as a tort claim, the limitations and provisions of s.  768.28 

governing payment shall apply. If the action is a civil rights action arising 

under 42 U.S.C. s. 1983, or similar federal statutes, payments for the full 

amount of the judgment may be made unless the officer, employee, or 

agent has been determined in the final judgment to have caused the harm 

intentionally.  

(b) Any compromise or settlement of any claim or litigation as described 

in paragraph (a), subject to the limitations set forth in that paragraph.  

                                                 
67 Summer v. Mitchell, 29 Fla. 179, 10 So. 562 (1932). Op. Atty. Gen. 034, p. 252, July 23, 1934. 

68 § 28.06, Fla. Stat. 
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(c) Any reimbursement required under s. 111.07 for court costs and 

reasonable attorney's fees when the county, municipality, political 

subdivision, or agency of the state has failed to provide an attorney and the 

defendant prevails.  

(2) For purposes of this section, a "final judgment" means a judgment upon 

completion of any appellate proceedings.  

(3) "Agency of the state" or "state agency," as used in this section, includes an 

executive department, a constitutional officer, the Legislature, and the judicial 

branch.  

(4) This section is not intended to be a waiver of sovereign immunity or a waiver 

of any other defense or immunity to such lawsuits.  

Chapter 79-139, Laws of Florida, 1979, which enacted the above quoted provision, also 

enacted Section 111.072, Florida Statutes, as follows:   

111.072  Insurance in anticipation of judgments or settlements against 

officers, employees, or agents of any county, municipality, or political 

subdivision.--Any county, municipality, or political subdivision is authorized to 

be self-insured, to enter into risk management programs, or to purchase liability 

insurance for whatever coverage it may choose or to have any combination 

thereof in anticipation of any judgment or settlement which its officers, 

employees, or agents may be liable to pay pursuant to a civil or civil rights lawsuit 

described in s. 111.07.  

It should be kept in mind that the decision to insure against and pay such judgments and 

settlements rest with the County, which means action of the Board of County Commissioners. 

There exists no such statutory authority for the Clerk, independent of the County, to take such 

actions.   

IX. 

Attorney's Fees 

Section 111.07, Florida Statutes, provides that any agency or political subdivision of the 

State or any county or municipality is authorized to provide an attorney to defend any civil 

actions brought against any of its officers, employees or agents for acts or omissions arising out 

of, and in the scope of, their employment or function, unless, in the case of a tort action such 
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officer, or employee or agent acted in bad faith, with malicious purpose, or in a manner 

exhibiting wanton and willful disregard of human rights, safety or property.  Attorneys' fees paid 

from public funds for any officer, employee, or agent who is found to be personally liable by 

virtue or acting outside the scope of his employment, in bad faith, with malicious purpose, or in a 

manner exhibiting wanton and willful disregard of human rights, safety, or property may be 

recovered by the affected governmental unit from the in a civil action against such person.   

It has been held that a public officer is entitled to a defense at the expense of the public in 

defending civil suits or misconduct charges while performing his or her duties while serving a 

public purpose.  Lomelo v. City of Sunrise, 423 So. 2d 974 (Fla. 4th DCA 1982); Ferrara v. 

Caves, 475 So. 2d 1295 (Fla. 4th DCA 1085).  See also Op. Atty. Gen. 081-31 (clerk of court 

may be reimbursed legal fees for liability incurred while acting within the scope of the office by 

performing and reporting lien searches for the Farmers Home Administration).  Also, a retired 

public officer is entitled to be reimbursed for reasonable attorney’s fees incurred while defending 

a civil lawsuit for actions taken for a public purpose while in office.  Op. Atty. Gen. 98-12.  It 

has also been held that a public officer is entitled to recover from a governmental entity legal 

fees incurred from successfully defending criminal charges of accepting unlawful compensation.  

City of Margate v. Great Southwest Fire Ins. Co., 539 So. 2d 1181 (Fla. 4th DCA 1989). 

In Ellison v. Reid, 397 So.2d 352 (Fla. 1st DCA, 1981), the court held that the attorney's 

fees incurred by a property appraiser in successfully defending himself against charges of official 

misconduct lodged with the Florida Ethics Commission could properly be paid with public funds 

where the alleged misconduct occurred while the appraiser was attending a training program 

sponsored by the Department of Revenue for a public purpose in encouraging property 

appraisers and staffs to become better educated and skilled in their official responsibilities.  
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However, it has also been held that a public official is not entitled to a reimbursement of fees 

incurred in successfully defending charges of unethical conduct before the Florida Ethics 

Commission where the charges were brought because of a vote made for a private interest.  

Chavez v. City of Tampa, 560 So. 2d 1214 (Fla. 2d DCA 1990). 
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